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~Date: 27.10.2017 \JfRt av a6t art Date of Issue ~-\ \~ 19
ft 3a via srgaa (srfa) rr nfa
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Deputy Commissioner,Div-1. ~~~- Ahmedabad-1 &RT '1fRt ~ am x=r 91/Div­
I/Rebate/2016-178ii: 22/12/2016, gfr

Arising out of Order-in-Original No. 91/Div-l/Rebate/2016-17~: 22/12/2016 issued by
Deputy Commissioner,Div-I, Central Excise, Ahmedabad-I

379af arliu Name &Address of the Appellant / Respondent
M/s Ashima Dyecot Pvt Limited

Ahmedabad

a{ arfh g 3ft 3mer sriis srra war & it as s arr?r uR zrenRenf fa al + Fr 3f@rant #st
r4a z garwr 3r wgr a tar &t

Any person a ~ggrleved by this Ords:--in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

·7aal hr y57tar3a
Revision application to Government of India :

(1) a4ta sure zgca arf@fr, 1994 #t err 3rua ft4 aar; lfq lfTlffiT cf> ofR' TT ~<RI' tfRT cfif i;fq'-tfRT cf> >f[IT!~
cf> siafa gaterv 3la arflRa, rd at, fl«a +inu, zrwq f@mm, aft #if5r, ta tu aa, ia mf, { R?ct
: 110001 cITT ~ 'GIRi mfITT! I
(i) A revision applicaticn lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Mi_nistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ·

Oi) <TfG- 'l{Rif ~ 6Tf.r m l{flffi Ti Ga ft gfaaT ft usrIF al 3rr ara a fat wsrwm aa
rwsraR im urd ; mf Ti. m fa4l 7v&TIN qT uer j a& ag fa#tarar m fa0lwenst mar 6t ,fhut •
tra g& r
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b)

(7T)

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ,
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('11") 'l'fffil * <ITITT" f<ITTfr ~ m m if~ l=[@ 1R m l=[@ * fctfrr:rfur rzjr zyc asa u sun~ *~ * l=ITIIB # un- 'llffif * <ITITT" fcITTfr ~ <-TT WT # f.lmfmr t I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on ~xcisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifna 6t snr« zyeo par # fg it spl #Rs mu # m{& ail ea srar sit zr Ir "Qcf
fa a qarfa snga, sr4a &RT TITffif ata w qr ara f@a rf@rfa (i2) 1998 tlRT. 109 &RT
~~ fcpq' ~ ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order Q
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4h are zjeas (pr@ta) Rmr4al, 2001 Ru s a sif faff qua in <g-8 if t ufait i,
)fa arr?gr a uR am?r hfa fat a at mar # ft er-3gr vi ar#tea smr 6t at-at ufai # +mer
f3mar fur uarar alfe 1 # r arr <..nl gzrnf a 3Rfl"@ 'i:TRf 35-~ #~ ~ * :r@Fl
rqd WQl t'r3lR-6 'cJ@R cJ5T ffl '!fr mifr mf%-q I

The above appHcation shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, · under Major Head of Account.

(2) ~~ * Wl1l Gigi icaaz vq clqt <-TT~ cp1=f ID "ITT ffl 200/- ffi~ cJ5T "GIT-q
3ITT uei icaa v laa vnr st "ITT 1000 /- cffr ttffi~ cJ5T "Gfrq I

The reyision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zye, tu sneer rcn vi hara or4l#tr nznf@raswr qR ar4tea­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal..
(1) ab€tu sure zrca 3rf@fz1, 1944 cJ5T tlRf 35-;fr/35-~ *~:­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

1:lcffif&!Rl;Ja ~ 2 (1) q; B ~~ cfi m cJft 3r@ta, 3rf)cat #a ma i #tr gen, a4a
Gaar zycen giara arfltu rznf@raw1 (Rrec) al ufa 2)ftr 9)fear, rsrara i sit-2o, q
#ee znRua a,rag, aft 7u, sriqi4rd-380016

' hara
t>lRAt

z.. g
i;r..,
t

do @%' ­
--3---

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

(a)



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be
accompanied against (one which at least should be acc6mpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac. and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf? za mer i a{ pc snesii ar mrrr ? i rt er cir # fg #ha cITT grari srf
in fanu a1Ry sa aa # st g aft fa far ult arfaa fg zrenferf or4t4la
zrzrf@raw alv 3ft zu tawtala 3mar fhu utar&l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

·o

0

(4)

(5)

(6)

zrznrczu ycen sf@/fr 1g7o zqm vigitf@er #t~-1 cf> 3iafa feufRa fag rara 3m4a zu
3r?gr zrenfen,fr fvfzr f@rant # znr r@ta #la uf TR x<i.6.50 itff cITT -'llllllc1ll ~

~'c1TIT 1,1'11 "cflITT I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3it iaf@era m1ii at m?fUT ffl ~~ cti- 3TR 'Jfr ezn arffa fhznr urar ? it var yea,
ah40 Unrar rca gi hara ar@#tr =znrznf@raw (raff4f@) Pm, 1982ff &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zyca, €hr Una zyca v vars aft#ta =zmruf@raw1 (frec), cf> m'd ~ cf> lW@ if
c\i"fi°ixf ;;:rfJf (Demand) ~ i:s (Penally) cpf 10% qa sar aat 3fear± k 1zri, 3rf@raw qa= 1o
cfi\~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4r3en[as3tttara#3iatia , nf@star "4frRtia"Duty Demanded) ­
(i) (Section) is 1D~~~'{ITT)";

(ii) fernarrcraz fez rf@r;
(iii) had3fez fer#if4 fzr 6aazear uf@.

e> zuzra .;im •cffira"37fl'zuasmr #t aacar , 3r4)'Rna a#ferrara f&m -rmt.
"' C'\ .:, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994),

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zz 3mar # 4fr 3rflt nf@aw #a si arcs 3rrar area m vs faaR@a zt at airf av ere= h
10% raar 3th srz ha aus faaifa gt aa av # 10% 37at w Rt sra el

.3 • ?

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty alone is in dispute."

= a.. ::e O -
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ORDER-lN-APPEAL

This is a departmental appeal liled by Deputy Commissioner. Central Excise,

Division I, Ahmcdabad-1, on the basis or authorization granted by the Commissioner of

Central Excise. Ahrnedabad-1, vide Review order No. 1212016-17 dated 07.03.2017. .The

departmental nppeal is filed against 010 No. lJ l /Di\'-I/Rebnte/2016- 17 dated 22.12.2016

issued by the Deputy Commissioner, Centrnl Excise. Division I. J\hmcdabnd-1. fin short -

'adjudicating authority'] in the case of Mis. Ashima Dyecot Private Limited. Texcellence

Complex. Near Anupam Cinema, .Khokharn. Ahmednbacl- 380 021 [hereinafter referred to

as 'Ashima'].

2. Brielly, the facts are that the adjudicating authority vide the impugned 010

sanctioned rebate of Rs. 1,33,444/- to Mis. Ashima. I lo\vc,·er. \'ide the aforementioned

Review Order dated 7.3.2017. the impugned 010 was reviewed nnd this appeal has been

filed on the below mentioned grounds:
0

(a)

(b)
(e)

(d)

(e)

that the refund sanctioning authority erred in sanctioning the rebate or Rs. 35.990/- out
of Rs. 1,33.444/-. as the said amount was debited from the accumul,iled CENYAT
credit of 4% Special Additional Duty (SAD) under section 3(5) 0f the Customs Tariff
Act. 1975
that neither the explanatory notes nor the JS(TRU's ) letter have statutory backing:
that under e.rplwwtio11 I to para 3 of notification No. 19/200-CE(NT) SAD does not
lilld a mention under ·dutv': .
that in the case of VinatiOrganics Limited [20I431) ELT 994(GOI], it was held that
SAD paid on imported goods to counter balance sales tax. VAL cannot be considered
as duties of excise. eligible 11.)1' rebate be11elit:
that a similar view was held in i\lph:t Laboratories [201-1(311) ELT 85-l(GOl)I.

Personal hearing in respect of this departmental appeal was held on 13.9.2017,

wherein Shri Nirav Shah. Advocate. appeared on behalf or lVl/s. Ashinrn. Shri Shah.

Advocate explained the case and further provided a copy of' 01/\ No. '2712017-18 dated

21.7.2017 in the case of Mis. Ashimn Limited.

0

4. I have gone through the fw.:ts or the case. the grounds in the departn\entul

appeal and the arguments raised during the course ol personal hearing. The question to be

decided in this departmental appeal is whether the amount of 35.990/- out of Rs. 1.33.444/­

sanctioned as rebate to M/s. Ashima, is correct or otherwise.

5. Before dwelling on to the dispute. l would like to reproduce the following for

ease of reference:

CENVAT CREDIT RULES, 2004 ·tare,
RA &,

RULE 3. CENVAT credit. - (U) A manufacturer or producer of final products or "
[provider o! output service] shall be allowed to take credit (hereinafier referred to as l/ e
CENV AT credit) or-.3 S­
(i) the duty of excise specified in the First Schedule to the Excise Tari~!et. e 'jj 'g±
under the Excise Act: ih
[Provided that CENVAT credit of such duty of excise shall not be allowed to be tak so •
paid on any goods •
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1

(a) in respect of which the benefit ofan exemption under Notilication No. 1/2011-C.E.. dated
the I st March, 2011 is availed; or
(b) specified in serial numbers 67 and 128 in respect or which the benefit of an exemption
under Notification No. 12/2012-C.E.. dated the 17th March.2012 is availed:)
(ii) to (via)
(vii) the additional duty leviable under section 3 of the Customs Tariff Act. equivalent lo
the duty of excise specified under clauses (i). (ii). (iii). (iv). (v) [ (vi) and (via)]:
!(viia) the additional duty leviable under sub-section(2) of section 3 of the Customs Tariff Act

Iemphasis added]

CENTRAL EXCISE RULES, 2002

RULE 18. Rebate of duty. - Where any goods are exported. the Central Government may, by
notification, grant rebate or duty paid on such excisable goods or duty paid on materials used in
the manufacture or processing of such goods and the rebate shall be subject to such conditions
or limitations. if any. and fullilment or such procedure, as may be specilied in the notilication.

[Explanation. - For the purposes of this rule. "export", with its grammatical variations and
cognate expressions, means taking goods out of' India to a place outside India and includes
shipment of goods as provision or stores !or use on board a ship proceeding to a foreign port or
supplied to a foreign going aircralt.]

·O NOTIFICATION NO. 19/200-1-ClqNT) I relevant extracts]

Rebate of duty for exports to countries other than Nepal and Bhutan -- Procedure
Notification No.40/2001-C.E. (N.T.) partially superseded

In exercise or the powers conferred by rule 18 or the Central Excise Rules. 2002 and in
supersession or the Ministry of Finance, . Department of Revenue. noti!ication No. 40/2001­
Central Excise (N.T.), dated the 26th June 2001. [G.S.R. 469E). dated the 26th June, 2001 J
insofar as it relates lo export to the countries other than Nepal and Bhutan, the Central
Government hereby directs that there shall be !!.rnntcd rebate or the whole or the duty paid on
all excisable 2oods fallin° under the First Schedule to the Central Excise Tariff Act. 1985 5 of
1986)} exported to any country other than_ Nepal, and Bhutan. subject to the conditions.
limitations and procedures specified hereinali.;1_. -

[emphasis added]

0

Explanation I. - "duty" for the purpose of this notification means duties of excise collected
under the following enactments. namely:
(a) the Central Excise Act, 1944 (I of 1944):
(b) the Additional Duties of Excise (Goods or Special Importance) /\ct. 1957 (58 of
1957):
(c) the Additional Duties of'Excise ('Textiles and Textile Articles) Act, 1978 (40 of
1978):
(d) the National Calamity Contingent duty leviable under section 136 or the Finimce 1\ct.
200 I ( 14 or 200 I). as amended by section 169 of the Finance Act. 2003 (32 0f2003) and further
amended by section 3 of the Finance Aet, 2004 (13 0l'2004)
(e) special excise duty collected under a Finance Act;
(f) additional duly of excise as levied under section 157 of the Finance Act. 2003 (32 of

2003):
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 0f
the Finance (No. 2) Bill. 2004.

The rebate or excise duty on exported goods is granted under rule I8 of' the Central Excise

Rules. 2002. The procedure has been prescribed in notification No. 19/2004-CE(NT) dated

6.9.2004 in case of exports to countries other than Nepal. Now the notification. ihid. the

relevtint extracts of which is quoted above. clearly states that there shall be granted rebate

of the whole of the duty paid on all excisable goods falling under the First Schedule to the

Central Excise Tariff Act, 1985. exporlcd tu any country other than Nepal and Bhutan.

' aras
TRAL
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subject to the conditions, limitations and procedures specilied therein. The notification

further vicle its explanation I defines what "duty" would be for the purpose of rebate.

6. On examining the rebate claim in this back drop I !incl that

[a] Mis. Ashima has filed the rebate under notification No, 19/2004-CE(NT) dated 6.9.2004:;

[b] M/s. Ashima has exported the goods on payment of' duty from their CENVAT aecount. There

appears to be no dispute as far as other conditions &: limitations, laid down in the

notification, except that MIs. Ashima . discharged the duty of Rs. 35.990/- before exporting

the goods by debiting from CENVAT credit. the amount which was lying in the credit on

ac.::ount of 4% SAD. The main prayer in the departmental appeal is that the adjudicating

authority erred in sanctioning the claim to the extent of Rs. 35.990/- because the additional

dutv leviable under sub-section (5) of section 3 of the Customs Tariff Act did not find a

mention in the explanation I of the notification. O·

7. Explanation I [reproduced above], clearly lists the duty on which rebate will

be granted. It is no where mentioned in th~· impugned 010 that the rebate claim tiled by

the appellant is in respect of 4% SAD paid by the appellant. There is no doubt in my mind

that the rebate. claims are in respect of duties of' excise paid under the Central l:xcise /\ct.

I944. before export of' goods under rebate. 'This payment of duty of excise under C'entral

Excise Act, 1944. clearly finds mention in (a) under Explanation I[extracts provided supra].

8. The departmental appeal further raises the contention that the rebate

sanctioned to the tune of Rs. 35,990/- be set aside, as this amount was utilized towards

payment of Central Excise duty from the amount standing to the CENVAT credit. under

4% SAD. Neither the notilication nor the rnnctrned central excise rule, put any bar in so

far as utilization of CENVAT credit lying to the credit of'4% SAD is concerned. Though

not directly relevant. I have reproduced the relevant extract of Rule 3 of the CENVAT

Credit Rules. 2004 to primarily see whether tlH.' cr-:NVAT credit availed in respect of duty

paid in respect of 4% SAD was eligible as credit to MIs. Ashima. 'The relevant extracts.

clearly shows that the availrnent of CENVAT credit by MIs. shima was correct. There is

no bar on availment of CENVAT credit in respeet of amount paid towards 4% SAD and

there is also no bar towards utilization of the said CENVAT credit towards payment

of duty for home clearance under the Central Excise Act. 1944. Then it is not understood.

how duty paid towards clearance for the export should be treated ditTerentlv'? Therefore,

the rejection or rebate claim by the adjudicating authority appears to be not tenable.

0

--.......

9. 'The departmental appea! has also relied upon the ca '$
Organics Limited [2014(311) ELT 994(Go!)] and Alpha Laboratoric +%0

• 0 -

854(G0I). I find that in the said case the rebates were filed under notilie tl °y
s •



q Y2(58) I 2!EA-2/AHD-1/2016-17

CE(NT) dated 6.9.2004. The relevant text of' the notification ibid. is rl.!produccd below for

ease or rel'crence:

NOTIFICA'fION NO. 21/2004-CE(NT) !relevant c.•xtractsj

Rebate orduty on excisable goods used in 11u111ul'acture1 processing ofexport goods --- Procedure
-- Notification No.41/2001-C.E. (N.T.) superseded

o

In exercise or the powers conferred by or rule 18 of the Central Excise Rules. 2002 and in
supersession or the Ministry of Finance. Department ol Revenue. noti lication No. 4 I '200 I-Central
Excise (N.T.). dated the 26th June. 200 I [G.S.R. -470E) dated the 26th June. 200 I]. the Central
Government hereby. directs that rebate of whole of the duty paid on excisable goods (hereinafter
referred to as ·materials') used in the manuli1cturL' or processing or export goods shall. on their
exportation out of India. to any country except Nepal and Bhutan. be paid subject to the conditions
and the procedure speci lied hereinalier :-
Explanation. - "duty" means for the purposes ol this nutilication. duties orexcise collected under
the following enactment, namely :-
(a) the Central Excise Act, 1944 (I of1944):
(b) the Additional Duties of Excise (Goods of Special Importance) Act, 1957 (58 0f 1957):
(c) the Additional Duties or Excise (Textiles and Textile Articles) Act, 1978 (40 0f 1978):
(cl) the National Calamity Contingent duty leviable under section 136 of the Finance Act.
200 I ( 14 or 200 I), as amended by Section 169 of tile Finance Act. 2003 (32 or 2003) and further
amended by Section 3 of the Finance Act. 2004 (13 0r2004):
(e) special excise duty collected under a Finance Act:
(I) additional duty of excise as levied under section 157 of the Finance Act. 2003 (32 of
2003): .
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 of the
Finance (No. 2) Bill, 2004.

As is evident notification no. 21/2004. grants rebate of whole of the duty paid on excisable

cools used referred in notification as 'materials' in manufacture/ rocessing of ex ort

goods. The notilication thereafter defines duty under explunution. There is a clear

distinction between both the no Li Ii cations issut:cl unckr Rule 18 of the Cl.!ntral Excise Rules.

4% SAD. since the additional duty leviable under sub-section (5) of section 3 of the

Customs Tariff /\cl. does not find a mention in the list of duties under explanation to the

notification. Now to stretch this logic to nolilkation No. 19/2004-CE(NT) dated 6.9.2004.

when it clearly speaks or rebate of excise duty on exports or excisable goods on payment of

duly under the Central Exeise Act. I94-4. is not a valid argument. Ilence. the reliance on

the case law is not tenable since it is not al all relevant Lo the present dispute.

2002 and both are for different purpose. While notification No. 19/2004-CE(NT) dated

6.9.2004 grants rebate on export or excisabk goods. notification No. 21/2004. ibid. grants

rebate on duty paid on excisable goods used in the manufacture/processing. or export goods.

Under notification No. 21/2004. no rebate can be claimed on materials used. in respect of
\ . .0

10.- In view of the l'orcgoing. l !ind that adjudicating authority has correctly

aara
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sanctioned the rebate to Mis. Ashima and hen,·e. thipnrtmcntnl appeul is ,·ejected~--·_· --
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11. 3r4tasat zarr za RR.a{ 3r4ta cnT fa-! qrt 3utaa ta t fan star &l
11. The appeal filed by the department stands disposed or in above terms.

' v/1%
(3sir gi#5)

h.-2a a 3nzraa (3r4lee)
.:)

Date Q?.10.2017

(Vin .ukose)
Superintendent .
Central Ta.,(/\ppl!als).
Ahmedabad.

Bv RPAD.

To.

Mis. Ashirna Dyccot Private Limited.
Texcellence Complex,
Near Anupam Cinema,
Khokhara. Ahmcdabad- 3 80 021

I. The ChierCommissioner. Central Tax. Ahn1cdabnd Zone ..
2. The 1>ri111.:ipal Commissioner. Central Tax, 1\hmcdabad-l.
3. The Dcputy//\ssistanl Commissioner. Central Ta\. Divisioi1-I. 1\hmcdabacl-l.
:·~he Assi:e.ta11t Commissioner. System. Ccmral Ta.\. /\h111cdabad-l.
' iuard File.
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